Revisions to the New York Franchise Act
Proposed 11/10/2009 by the Legislation Subcommittee
of the
Franchise Distribution and Licensing Committee
of the

New York State Bar Association’s Business Law Section

Article 33 of the General Business Law

Section 680. Legislative-Findings-and Declaration of Policy

2- It is hereby determined and declared that the offer and sale of franchises, as defined in this
article, is a matter affected with a public interest and subject to the supervision of the state, for
the purpose of providing prospective franchisees and-potential-franchise-investors with material
details of the franchise offering so that they may participate in the franchise system in a manner
that may avoid detriment to the public interest and benefit the commerce and industry of the
state. Further, it is the intent of this law to prohibit the sale of franchises where such sale would
lead to fraud or a likelihood that the franchisor's promises would not be fulfilled.

Sec. 681. Definitions

1. "Advertisement" includes any printed, broadcast or electronically disseminated mass or
multiple_ communication of any type or nature intended to advertise or promote a franchise
offering to prospective franchisees, whether communicated in_broadcast media, over the
mternet in prlnted medla bv email or other electronic communlcatlons or otherwisewritten—or

2. "Department" means the department of law.

3. ‘“Fractional franchise” means a franchise relationship that satisfies the following criteria
when the relationship is created:

(a) The franchisee, any of the franchisee’s current directors or officers, or any current
directors or officers of a parent or affiliate, has more than two years of experience in the same
type of business; and




(b) The parties have a reasonable basis to anticipate that the sales arising from the
relationship will not exceed 20% of the franchisee’s total dollar volume in sales during the first
year of operation.

43. (a) "Franchise” means a contract or agreement, either expressed or implied, whether oral
or written, between two or more persons by which:

() A franchisee is granted the right to engage in the business of offering, selling, or
distributing goods or services under a marketing plan or system prescribed in substantial part by
a franchisor;

(i) The operation of the franchisee’s business pursuant to such plan or system is substantially
associated with the franchisor’'s trademark, service mark, trade name, logotype, advertising or
other commercial symbol designating the franchisor or its affiliate; and

(i) As a condition of obtaining or commencing operation of the franchise, the franchisee
makes a required payment or commits to make a required payment to the franchisor or its
affiliate.

(b) None of the following constitutes a “required payment” for purposes of Section

681.4(a)(iii):

(i) The purchase or agreement to purchase goods at a bona fide wholesale price;

(i) The payment of a reasonable service charge to the issuer of a credit card by an
establishment accepting or honoring such credit card;

(i) Amounts paid to a trading stamp company by a person issuing trading stamps in
connection with the retail sale of merchandise or services;

(iv) The purchase or lease, at fair market value, of real property or agreement to so purchase
or lease real property necessary to enter into the business or to continue the business under the
franchise agreement; or

(v) The purchase of sales demonstration equipment and materials furnished at cost for use in
making sales and not for resale.




54. A" fFranchisee" ismeans a person to whom a franchise is granted.

6. “Franchise seller” means a person who offers for sale, sells, or arranges for the sale of a
franchise. It includes the franchisor and the franchisor’'s employees, representatives, agents,
subfranchisors, and third-party brokers who are involved in franchise sales activities. It does not
include existing franchisees who sell only their own outlet and who are otherwise not engaged in
franchise sales on behalf of the franchisor.

75. A " fEranchisor" means is-a person who grants a franchise_as the party to a contract with
a franchisee. Unless otherwise stated, it includes subfranchisors.




8210. "Fraud," "fraudulent practice," and "deceit" are not limited to common law fraud or deceit,
and include:

(&) Any deception, concealment, suppression, device, scheme or artifice employed by a

franchise sellerfranchisor—franchise-sales-agentsubfranchiser-orfranchise-salesman to obtain

any money, promissory note, commitment or property by any false or visionary pretense,
representation or promise;

(b) Any material misrepresentation in any registered disclosure documentprespectus filed
under this article; or

(c) The omission of any material fact in any registered disclosure documentprespectus filed
under this article.

941, "Offer" or "offer to sell" includes any attempt to offer to dispose of, or solicitation of an
offer to buy, a franchise or interest in a franchise for value. The terms "offer" and "offer to sell"
do not include the renewal or extension of an existing franchise where there is no interruption in
the operation of the franchised business by the franchisee.

1042. (a) An offer or sale of a franchise is made in this state when an offer to sell is made in
this state, or an offer to buy is accepted in this state, or, if the franchisee is domiciled in this
state, the franchised business is or will be operated in this state.

(b) An offer to sell is made in this state when the offer either originated from this state or is
directed by the offeror to this state and received at the place to which it is directed. An offer to
sell is accepted in this state when acceptance is communicated to the offeror from this state.

(c) An offer to sell is not made in this state merely because a publisher circulates or there is
circulated on his behalf in this state a bona fide newspaper or other publication of general,
regular and paid circulation which has had more than two-thirds of its circulation outside this
state during the past twelve months, or a radio or television program originating outside this
state is received in this state.

1143. "Person” means an individual, corporation, limited liability company, limited or general
partnership, joint venture, association, company, trust, unincorporated organization or other
entity and shall include any other person that has a substantial interest in or effectively controls
such person, as well as the individual officers, directors, general partners, managing partners,
limited liability company managers or managing members, trustees or other individuals in
control of the activities of each such person.

12. “Prospective franchisee” means any person (including any agent, representative or
employee) who approaches or is approached by a franchise seller to discuss the possible
establishment of a franchise relationship.

1324. "Publish" means publicly to issue,er circulate_or disseminate by newspaper, mail, radio,
or—television, electronic _communications (including those achieved through the internet,
electronic_mail and other forms of electronic_or computer communications) or otherwise—te
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1445, "Sale" or "sell" includes every contract or agreement of sale, contract to sell, or
disposition of, a franchise or interest in a franchise for value. “Sale” or “sell” does not include
the transfer, sale or assignment of a franchise by an existing franchisee where the franchisor
had no significant involvement in arranging for or effectuating the franchisee’s sale, transfer or
assignment of its franchise. A franchisor's approval or disapproval of a franchisee sale, transfer
or assignment alone is not deemed to be significant involvement. A franchisor’s entering into of
a_substitute franchise agreement with a franchise purchaser, transferee or assignee is not
deemed to be significant involvement if such substitute agreement contains terms and
conditions that do not differ materially from the original franchise agreement.

1516, "State" means any state, territory, or possession of the United States, including the
District of Columbia and Puerto Rico.

1617, "Subfranchlsor" means a franchlsee whe—ha&th&nght—te—se#%bd%de—h%#&neh&e

includes the right to grant franchlses to other persons, meaning to offer and enter into
agreements with other persons granting franchise rights to such other persons (known as
“subfranchisees™). Under this article, both the principal franchisor and the subfranchisor shall be
considered the “franchisor” in instances in which both are involved in offering and selling the
subject franchise and both fulfill post-sale obligations to the subject subfranchisee. Under this
article, only the subfranchisor shall be considered the “franchisor”, to the exclusion of the
principal franchisor, if it is the subfranchisor alone which offers and sells franchises to
subfranchisees and is entirely responsible for fulfilling all contractual duties and obligations to
such franchisees. Under this article, a subfranchisee shall be considered a “franchisee”.

1748. In any proceeding under this article, the burden of proving an exemption or an
exception from a definition is upon the person claiming it.

Sec. 682. Scope

- The disclosure

requirements mandated by this article apply to all offers and sales of franchises made in this
state, except for those offers and sales that are specifically exempted or excluded by this article.

Sec. 683. Reqgistration and Disclosure Requirements

1. It shall be unlawful and prohibited for any person to offer to sell or sell in this state any
franchise unless and until there shall have been registered with the department of law, prior to
such offer or sale, a written statement—to—bekhown—as—an—offering—prospectus franchise
disclosure document concerning the contemplated offer or sale, which shall contain the
information and representations set forth in and required by this sectionarticle and the
regulations promulgated under this article, except as otherwise provided under section Ssix
hundred eighty-four of this article. Any uniform disclosure document approved for use by any
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agency of the federal government or sister state may be utilized and sought to be registered,
provided that said uniform disclosure documents comply with the provisions of this article.







aeeempamed—byThe department WI|| not remster a franchlse dlsclosure document submltted to
the department with an application for registration unless the franchise disclosure document
contains such disclosures as the department may by rule or regulation require, together with
such materials, data, records, erand other information as the department may by rule_or

- require inconnection with-its consideration of the application.

36. The franchise disclosure documenteffering-prospectus shall recite in-bold-type-ofnotless

than-twelve-peint that registration does not mean that eenstitute-approvalrecommendation,—of
endorsement-by the department ef-lawrecommends the franchise or has verified the information

in_the disclosure document. The department may require that the applicant set forth in its
franchise disclosure documentprespectus potentially adverse information. in The department
may specify designated positions and ir—=a type sizes acceptable to the department_for the
disclosures required by this subsection.

47. Unless otherwise provided by regulation issued by the department, applications to
register the franchise disclosure documenteffering—prospectus required by subdivision one of
this sectlon shall be filed Wlth the department ef-faw-at its office in the city of New York priorte

involved. No offer, advertisement, or sale of sueh a franchise
described in the franchise disclosure document shall be made in or from the state of New York
until the department has issued to the franchisor er—other—offeror a letter stating that the
franchise disclosure documenteffering—prospectus sought to be registered has been accepted
registeredferfiling—and-filed. The department, not later than thirty days after such filing, shall
issue such a letter or, in the alternative, a notification in writing indicating the respect in which
the application for registration or the proposed franchise disclosure documenteffering
p#espeetus |tself is deficient or otherW|se fails to make adequate dlsclosure Arefusal to register
heomingThe department shall deny
recnstratlon of a franchlse dlsclosure document and shall notify the applicant of such denial if the
department finds:

(&) That there has been a failure to comply with any of the provisions of this article or the
rules of the department pertaining thereto.



(b) That the offer or sale of the franchise would constitute misrepresentation to, or deceit or
fraud of, prospective franchisees.

(c) That the application for registration of the-effering-prospectus—or the proposed franchise
disclosure document effering-prospectus itself is incomplete in any material respect or contains

any statement which is, in light of the circumstances under which it was made, false or
misleading with respect to any material fact.

(d) That the franchisor's method of business includes or would include activities which are
illegal where performed.

(e) That a person identified in the appllcatron has been convrcted of an offense described-in
, is subject to an
admlnlstratrve order or has had a CIVI| Judgment entered agalnst h|m involving the illegal
offering of franchises or securities, and the department determines that the involvement of the
person in the sale or management of the franchise creates an unreasonable risk to prospective
franchisees.

() That the franchise offering sought to be registered is the subject of a permanent or
temporary injunction entered under any federal or state act applicable to the offering.

(9) That the franchisor has failed to pay the preper fee required by the department.

5. To enhance the uniform and efficient administration and the effective enforcement of this

article, it is the intent of the leqislature that the department maintain a risk-based process of
reviewing applications for registration of franchise disclosure documents. Under the risk-based
review process, the department shall focus on reviewing application information posing
significant _risk to prospective franchisees, with emphasis on risks associated with the
franchisor’s financial condition, the franchisor's compliance record, and significant deficiencies
with the franchisor's application. When reviewing franchise reqistration applications under this
article, the department shall concentrate  on helping to prevent misappropriation,
mismanagement, and misrepresentation in _connection with the offer or sale of any franchise
subject to this article.




6.(a) A franchisor may not sell a franchise subject to reqistration in this state without
delivering to the prospective franchisee a copy of the franchisor’s currently registered franchise
disclosure document at the earlier of: (i) 14 calendar days before the prospective franchisee
signs a binding agreement with the franchisor, or (ii) 14 calendar days before the prospective
franchisee pays any consideration to the franchisor or its affiliate that relates to the proposed
franchise sale. Such 14 calendar day period shall commence the day after the disclosure
document is received, or deemed received, by the prospective franchisee. The franchisor shall
deliver to the prospective franchisee a copy of the franchisor’'s currently reqgistered franchise
disclosure document earlier in the sales process upon the prospective franchisee’s reasonable

request.

(b) If the franchise disclosure document has been amended or otherwise revised after the
franchisor _has furnished it to the prospective franchisee, but before the franchise sale, then,
except as set forth in subdivision 6, paragraph (c), of this section, the franchisor shall furnish to
such prospective franchisee a copy of the franchisor’'s amended or revised disclosure document
before the prospective franchisee signs an agreement or makes any payment to the franchisor
or its affiliate in connection with the sale of the franchise.

(c) If the franchise disclosure document has been amended or otherwise revised after the
franchisor has furnished it to the prospective franchisee, but before the franchise sale, and such
amendment includes a material alteration of the franchise agreement or any related agreement,
then the franchisor shall furnish to the prospective franchisee a copy of each such revised
agreement at least seven calendar days before the prospective franchisee signs an agreement
or_makes any payment to the franchisor or its affiliate in connection with the sale of the
franchise, such seven calendar day period to commence the day after the franchisor furnishes
the revised agreement to the prospective franchisee. Changes to an agreement that arise out
of negotiations initiated by the prospective franchisee do not trigger this seven calendar day

waiting period.

(d) A franchisor will have satisfied its disclosure obligations under this subsection if the
franchisor has: (i) hand delivered, sent by overnight delivery service, faxed, emailed or
otherwise delivered to the prospective franchisee the franchisor’'s latest registered franchise
disclosure document by the required date or dates; (ii) furnished to the prospective franchisee
directions for accessing the franchisor’s latest reqgistered franchise disclosure document on the
internet or by other readily accessible electronic means by the required date or dates; or, (iii)
sent a paper or tangible electronic copy (for example, computer disk or CD-ROM) to the
address specified by the prospective franchisee by first class United States mail at least three
calendar days before the required date or dates.

79. (a) A franchisor shall promptly notify the department in writing, by an application to amend
the registered franchise disclosure document effering-prospectus, of any material change in the
information contained in the disclosure documentprospectus as—eriginally—submitted—or
amended. The department may further define by rule what is a material change for the purpose
and circumstances under which an amendment of a registered disclosure documentprespectus
shall be mandatory.

(b) An amendment to a registered franchise disclosure document effering—prospectus filed
after the effective date of the registration of the original franchise disclosure document effering
prospectus, if the amendment is approved by the department, shall become effective on such
date the department may determine, having due regard for the public interest and the protection
of franchisees.
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820. (a) Neither the fact that an application for registration of a franchise disclosure document
an-offering-prospectus under this article has been filed, nor the fact that such registration has
become effective, constitutes a finding by the department that any document filed under this
article, including the registered franchise disclosure document effering—prospectus, is true,
complete or not misleading. Neither any such fact nor the fact that an exemption is available for
a transaction means that the department has passed in any way upon the merits or
gualifications of, or recommended or given approval to, any person, franchise, or transaction.

(b) It is unlawful to make or cause to be made to any prospective purchaser or offeree a
representation inconsistent with paragraph (a) of this subdivision.

9. All advertising, marketing and promotion of a franchise offering in whatever form — whether
print, broadcast, electronic or otherwise — shall be consistent with the representations and
information set forth in the franchise disclosure document.

1044. (a) Every franchisor_and er subfranchisor offering franchises for sale in this state shall
keep and maintain a complete set of books and records and shall keep and maintain accounts
of franchise sales in accordance with generally accepted accounting principles, and shall make
and file with the department such reports as the department may by rule prescribe, including an
annual report setting forth the franchises sold by it and-theproceeds—derived-therefrom, and
shall furnish to the department such materials relating to the offer or sale of the franchise as it
may by rule require. All such records are subject at any time to reasonable periodic, special, or
other examinations by a representative of the department, within or without this state, as the
department deems necessary or appropriate in the public interest or for the protection of
franchiseesinvesteors.

(b) The department may consider the opinions, appraisals, and reports of engineers,
appraisers, or other experts which may be presented by an applicant or any interested party, on
any question of fact concerning or affecting the franchises proposed to be offered and sold. In
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lieu of, or in addition to, such opinions, appraisals, and reports, the department may have any or
all matter concerning or affecting such franchises investigated, appraised, passed upon, and
certified to it by engineers, appraisers, or other experts selected by it. The experts' cost of travel
and lodging relating to such investigation, and the costs of experts' fees, shall be borne by the
applicant and shall be paid before effectiveness of its registration, provided that the applicant
shall have agreed in writing with the department to bear such costs and fees, or shall have had
the opportunity to establish that no good cause exists for such investigation or expenditure, or
shall have himself furnished the desired information to the department.

(c) If information that the department deems necessary relating to the franchise is requested
by the department and is not furnished by the applicant, or the department deems information
submitted to be unreliable or substantially incomplete, the department may investigate any or all
matters concerning or affecting such franchise. The costs of all travel and lodging expenses
relating to investigations outside of this state shall be borne by the applicant and shall be paid
before effectiveness of its registration.

1115. The department may by rule require the filing and approval prior to use of any
pamphlet, circular, form letter, advertisement, or other sales literature or advertising
communication addressed to or intended for distribution to prospective franchisees.

Sec. 684. Exemptions

1. The department eftaw is hereby authorized and empowered to exempt by rule or
regulation any person, franchise, or transaction from any provision of section six hundred eighty
three of this article or from any rule or regulation thereunder if the dDepartment finds that such
action is not inconsistent with the public interest or the protection of prospective franchisees.

2. The department eflaw may, upon application and within its discretion, exempt from the
registration and disclosure requirements of section six hundred eighty-three of this article the
offer and sale of a franchise if:

(a) The franchisor has a net worth on a consolidated basis, according to its most recently
audited financial statement, of not less than five million dollars; or the franchisor has a net
worth, according to its most recenthyaudited financial statement, of not less than one million
dollars and is at least eighty percent owned by a corporation which has a net worth on a
consolidated basis, according to its most recently audited financial statement, of not less than
five million dollars; and

(b) The franchisor files with the department-eftaw an application for an exemption, on forms
and in the manner prescribed by the department, and a consent to service of process on the
form required by the department.;-and

Applications for exemptions shall be filed with the department in the manner described in
regulations promulgated by the department hereunder under authority vested by section Six
hundred ninety-four of this article and shall be filed at the department’s office in the City of New
York or such other location as the requlations may specify.







3. There shall be exempted from the registration_and disclosure provisions of section six

hundred eighty-three of this article the offer and sale of a franchise if:

(a) & The franchisor has a net worth on a consolidated basis, according to its most recent
audited financial statement, of not less than fifteen million dollars; or the franchisor has a net
worth, according to its most recent audited financial statement, of not less than onethree million
dollars and is at least eighty percent owned by a corporation which has a net worth on a
consolidated basis, according to its most recent audited financial statement, of not less than
fifteen million dollars.:and

(b) The offer or sale is to a bank, savings institution, trust company, insurance company,
investment company, or other financial institution, association, or institutional buyer, or to a
broker-dealer, where the purchaser is acting for itself or in some fiduciary capacity.

(c) The transaction is pursuant to an offer directed by the franchisor to not more than two

persons, other than persons specified in this subdivision, if the—franchiser-does-not-grant-the
franchisee-the right-to-offer franchises-to-others; a commission or other remuneration is not paid

directly or indirectly for soliciting a prospective franchisee in this state, and the franchisor is
domiciled in this state or has filed with the department effaw its consent to service of process
on the form prescribed by the department.

(d) The offer or sale by a franchisor of a franchise to one of the franchisor'shis existing
franchisees. This exemption shall apply where:

(i) the existing franchisee has actively operated a franchise of the selling franchisor for the
eighteen months preceding the offer; and

(i) the existing franchisee purchases the franchise in order to operate the business and not
for the purpose of resale; and

(i) the franchisor reports the sale to the department-ef-law on-theformregquired-by-the
department in the annual report required by section six hundred eighty-three, subdivision 11,

paragraph (a), of this article-within-fifteen-days-ofthe-sale.

(e) The franchise relationship is a fractional franchise.

(f)_The franchise relationship is a leased department.
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(g) The franchise is governed by the federal Petroleum Marketing Practices Act (or any
successor thereto), article 11-B of this chapter or section one hundred ninety-nine of this

chapter.

(h) (i) The franchisee’s initial investment, excluding any financing received from the franchisor
or an affiliate and excluding the cost of unimproved land, totals at least one million dollars
(provided that, if the prospective franchisee is an investor group, at least one individual within
such group qualify for the exemption by investing at this threshold level), and (ii) the prospective
franchisee signs an acknowledgment verifying the grounds for the exemption.

(i) The franchisee or its parent or any affiliate is an entity that has been in business for at
least five years and has a net worth of at least five million dollars.

() One or more purchasers of at least a 50% ownership interest in the franchise, within 60
days of the sale, has been, for at least two years, an officer, director, general partner, individual
with _management responsibility for the offer and sale of the franchisor’'s franchises or an
administrator of the franchised network, or within 60 days of the sale has been, for at least two
years, an owner of at least a 25% interest in the franchisor.

(k) The total required payment by the franchisee to the franchisor during the first six months
after commencing operation of the franchise is less than $500.

() The parties contemplate, at the time the franchise agreement is signed, that all franchised
locations will be located outside of the United States, its territories and possessions.

exempted from the reglstratlon and dlsclosure prowsmns of sectlon six hundred elghty three of
this article if:

(a) The sale is an isolated sale and not part of a plan of distribution of franchises; and

(b) The sale is not “effected by or through a franchisor’=-and

A sale is not “effected by or through a franchisor’ merely-because—a if the franchisor has a
right—to—approve—or—disapprove—a—differentfranchisee—no_significant involvement with the

prospective assignee; will not enter into_a new or substitute franchise agreement with the
assignee that contains materially different terms and conditions; and, does not otherwise solicit
the assignee or participate in the sale of the subject franchise to the assignee. A franchisor’s
approval or disapproval of a sale or transfer of an existing franchise, standing alone, is not
deemed to be significant involvement.
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56. This article shall not be applicable to any transaction relating to a bank credit card plan.
"Bank credit card plan" means a credit card plan in which the issuers of credit cards are only:
banks regulated by or under the supervision of the Federal Reserve Board; the Federal Deposit
Insurance Corporation; the Controller of the Currency of the United states; or the
Superintendent of Banks of this state; or persons controlling such banks, provided that the
assets of such a bank or banks represent a majority of the assets on a consolidated basis of
any holding company system of which such card issuers may be a party; or, persons controlled
by such banks.

Sec. 685. Escrows and Impoundments

If the department of-faw finds that the applicant for registration has failed to demonstrate that
adequate financial arrangements have been made to fulfill obligations to provide real estate,
improvements, equipment, inventory, training, or other items included in the offering, the
department may require the escrow or impoundment of franchise fees and other funds paid by
the franchisee or subfranchisor until the obligations are fulfilled, or, at the option of the
franchisor, the furnishing of a surety bond or the satisfaction of any other conditions as provided
by rule of the department eflaw if it finds that the requirement is necessary and appropriate to
protect prospective franchisees or subfranchisors.

Sec. 686. Designation of Secretary of State as Agent for Service of Process; Service of
Process

subfranchiser-orfranchise-sales-agent A franchise seller shall be deemed to have irrevocably

appointed the secretary of state as his or its agent upon whom may be served any summons,
complaint, subpoena, subpoena duces tecum, notice, order or other process directed to such
person, or any partner, principal; officer,—salesman or director thereof, or his or its successor,
administrator or executor, in any action, investigation, or proceeding which arises under this
article or a rule hereunder, with the same force and validity as if served personally on such
person. Service of such process upon the secretary of state shall be made by personally
delivering to and leaving with him or a deputy secretary of state a copy thereof at the office of
the department efstate, and such service shall be sufficient provided that notice of such service
and a copy of such process are sent forthwith by the department to such person, by registered
or certified mail with return receipt requested, at his address as set forth in the application for
registration of his franchise disclosure documenteffering—prospectus or in the registered
franchise disclosure documenteffering—prospectus itself filed with the department oftaw
pursuant to this article, or in default of the filing of such application or franchise disclosure
documenteffering—prospectus, at the last address known to the department. Service of such
process shall be complete upon receipt by the department of a return receipt purporting to be
signed by the addressee or a person qualified to receive his or its registered or certified mail, in
accordance with the rules and customs of the post office department, or, if acceptance was
refused or unclaimed by the addressee or his or its agent, or if the addressee moved without
leaving a forwarding address, upon return to the department of the original envelope bearing a
notation by the postal authorities that receipt thereof was refused or that such mail was
otherwise undeliverable.
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Sec. 687. Fraudulent and Unlawful Practices

1. It is unlawful for any person to make any untrue statement of a material fact in any
application, notice, statement, franchise disclosure documentprespectus or report filed with the
department under this article, or willfully to omit to state in any such application, notice,
statement, franchise disclosure documentprospeetus or report any material fact which is
required to be stated therein, or to fail to notify the department of any material change as
required by this article.

2. It is unlawful for a person, in connection with the offer, sale or purchase of any franchise, to
directly or indirectly:

(a) Employ any device, scheme, or artifice to defraud.

(b) Make any untrue statement of a material fact or omit to state a material fact necessary in
order to make the statements made, in the light of the circumstances under which they were
made, not misleading. It is an affirmative defense to one accused of omitting to state such a
material fact that said omission was not an intentional act.

(c) Engage in any act, practice, or course of business thatwhiech operates or would operate as
a fraud or deceit upon any person.

(d) Make any claim or representation, orally, visually, or in writing, that contradicts the
information required to be disclosed by this part.

(e) Misrepresent that any person:

(i) Purchased a franchise from the franchisor or operated a franchise of the type offered by
the franchisor.

(i) Can provide an independent and reliable report about the franchise or the experiences of
any current or former franchisees.

(f) Disseminate any financial performance representations to prospective franchisees unless
the franchisor has a reasonable basis and written substantiation for the representation at the
time the representation is made, and the representation is included in the franchisor’s disclosure
document. In _conjunction with _any such financial performance representation, the franchisor
shall also:

(i) Disclose the information required by this article and the regulations promulgated hereunder
if the representation relates to the past performance of the franchisor’s outlets.

(i) Include a clear and conspicuous admonition that a new franchisee’s individual financial
results may differ from the result stated in the financial performance representation.

(g) Fail to make available to prospective franchisees, and to the department upon reasonable
request, written substantiation for any financial performance representations made in a
franchisor’s franchise disclosure document or otherwise.
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(h) Disclaim or require a prospective franchisee to waive reliance on any representation made
in_the disclosure document or in its exhibits or amendments, provided, however, that this
provision is not intended to prevent a prospective franchisee from voluntarily waiving specific
contract terms and conditions set forth in his or her disclosure document during the course of
franchise sale negotiations.

(i) Fail to return any funds or deposits in accordance with any conditions disclosed in the
franchisor’s disclosure document, franchise agreement, or any related document.

3. It is unlawful for any person to violate any provision of this article, or any rule of the
department promulgated hereunder, or any condition to the effectiveness of the registration of
an a franchise disclosure document effering-prospectus or of an exemption from the registration
provisions of this article.

4. Any condition, stipulation, or provision purporting to bind any person acquiring any
franchise to waive compliance with any provision of this law, or rule promulgated hereunder,
shall be void.

5. It is unlawful to require a franchisee to assent to a release, assignment, novation, waiver or
estoppel thatwhich would relieve a person from any duty or liability imposed by this article.

Sec. 688. Investigations

1. Whenever it shall appear to the department ef-law, either upon complaint or otherwise, that
any person has violated any provision of this article, the department:

(&) may make such investigations within or outside of this state as it deems necessary to
determine whether any person has violated any provision of this article or any rule or regulation
hereunder, or to aid in the enforcement of this article or in the prescribing of rules and forms
hereunder, and

(b) may require or permit any person to file a statement in writing, under oath or otherwise as
the attorney general determines, as to all the facts and circumstances concerning the matter to
be investigated.

2. The costs of all out of state travel and lodging expenses relating to investigations by the
department of persons who appear to the department to have violated any provision of this
article shall be borne by such persons upon a judicial determination that said persons have
committed unlawful and fraudulent acts or practices, as defined in this article, or so much
thereof as is deemed proper by the court.

3. The department is empowered to subpoena witnesses, compel their attendance, examine
them under oath before it or a court of record or a judge or justice thereof, and require the
production of any books or papers which it deems relevant or material to the inquiry. Such
power of subpoena and examination shall not abate or terminate by reason of any action or
proceeding brought by the department under this article.

4. (a) No person is excused from attending and testifying or from producing a document or

record, in obedience to the subpoena of the department or in a proceeding instituted by the
department, on the ground that the testimony or evidence, documentary or otherwise, required
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of him may tend to incriminate him or subject him to penalty or forfeiture; but a person may not
be prosecuted or subjected to a penalty of forfeiture for or on account of any transaction, matter,
or thing concerning which he is compelled, after validly claiming his privilege against self-
incrimination, to testify or produce evidence, documentary or otherwise, except that the person
testifying is not exempt from prosecution and punishment for perjury or contempt committed in
testifying. The department shall compel such testimony or the production of such evidence only
after notifying and consulting with any appropriate local prosecuting authorities.

(b) No person shall be excused from attending such inquiry pursuant to the mandate of a
subpoena, or from producing a paper or book, or from being examined or required to answer a
guestion, on the ground of failure of tender or payment of a witness fee and/or mileage, unless
at the time of such appearance or production, as the case may be, such witness makes demand
for such payment as a condition precedent to the offering of testimony or production required by
the subpoena and unless such payment is not thereupon made. The provision for payment of
witness fees and/or mileage shall not apply to any officer, director, salesman or other person in
the employ of any person whose conduct or practice is being investigated.

5. If a person subpoenaed to attend such inquiry fails to obey the command of a subpoena
without reasonable cause, or if a person in attendance upon such inquiry shall without
reasonable cause refuse to be sworn or to be examined or to answer a question or to produce
and permit reasonable examination of a book or paper when ordered so to do by the officer
conducting such inquiry, or if a person fails to perform any act required hereunder to be
performed, he shall be guilty of a class A misdemeanor punishable as provided in section six
hundred ninety of this article.

6. It shall be the duty of all public officers, their deputies, assistants, subordinates, clerks or
employees and all other persons to render and furnish to the department or other designated
officer when requested all information and assistance in their possession or within their power
with respect to all matters being investigated by the department under this article. Any officer
participating in such inquiry and any person examined as a witness upon such inquiry who shall
disclose to any person other than his attorney or the department the name of any witness
examined or any other information obtained upon such inquiry except as directed by the
department shall be guilty of a class A misdemeanor punishable as provided in section six
hundred ninety of this article.

Sec. 689. Action by the Department of Law

1. Whenever the department shall believe from evidence satisfactory to it that any person has
engaged in or is engaged in or is about to engage in any practice or transaction heretofore
referred to as and declared to be an unlawful or a fraudulent practice, it may bring an action in
the name and on behalf of the people of the state of New York against such person and any
other person theretofore concerned in or in any way participating in such unlawful or fraudulent
practice, to enjoin such person or persons from continuing such unlawful and fraudulent practice
or engaging therein or doing any act or acts in furtherance thereof or, if the department should
believe from such evidence that such person actually has or is engaged in any such unlawful or
fraudulent practice, it may include in such action an application to enjoin permanently such
person and such other person as may have been or may be concerned with or in any way
participating in such unlawful or fraudulent practice, from selling or offering for sale within or
from this state as franchisor, franchise sellersales—agent—franchise-salesman, or a principal
executive officer or directora—principal thereof, any franchise offered or to be offered or sold, or
from continuing any such practice. In said action an order or a judgment may be entered
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awarding the relief applied for or so much thereof as the court may deem proper. Upon a
showing by the department in its application for a permanent injunction hereunder that the
defendant named in the action or an officer thereof has refused to be sworn or to be examined
or to answer a material question or to produce a book or paper relevant to the inquiry when duly
ordered to do so by the officer or judge duly conducting an inquiry into the subject matter
forming the basis of the application for such injunction, such refusal shall be prima facie proof
that such defendant is or has engaged in an unlawful or fraudulent practice as set forth in such
application and a permanent injunction may issue from the Supreme Court without further
showing by the department. In an action brought under this section the Court may award to the
plaintiff a sum not in excess of ten thousand dollars for each defendant as an additional
allowance.

2. Upon a showing by the department, in an application for an injunction, that any person
engaged in the offer or sale of a franchise in this state has ever been convicted by a court of
competent jurisdiction in any state or county of any felony or of any other criminal offense by
any such court, whether or not constituting a felony, involving franchises, securities or
subdivided land, the Supreme Court after a hearing may issue a permanent injunction awarding
the relief applied for, or so much thereof as the Court may deem proper, against such person
shown to have been so convicted, in the form and manner provided for in subdivision one of this
section in the case of one who actually has or is engaged in any unlawful or fraudulent practice.

3. If a franchise is offered or sold within the state of New York by a non-resident person and
such non-resident person has not filed pursuant to laws heretofore or hereafter existing the
designation of a person upon whom process against him or it may be served or the designation
of the secretary of state as such person, pursuant to section thirteen hundred four of the
business corporation law or other laws heretofore or hereafter existing, or in lieu thereof, an
instrument in writing duly acknowledged and filed in the office of the secretary of state
designating the secretary of state as the person upon whom may be served any subpoena,
subpoena duces tecum or other process directed to such nonresident person and issued in any
investigation, examination or proceeding pending or about to be instituted under and pursuant to
the provisions of this article, the department may serve a notice upon such nonresident person
by mailing the same in a securely sealed postpaid wrapper addressed to such nonresident
person at its or his last known place of business or residence, and may in such notice require
that such nonresident person furnish a written statement under oath, as required in said notice,
giving the information therein specified relating to the franchise offered, to be offered or sold in
the state of New York by such nonresident person or, in the alternative, that such nonresident
person shall appear within a reasonable time from the date of mailing such notice at a
designated place within this state for examination and shall produce at the time and place of
such examination such books and papers of such nonresident person as may be designated in
such notice.

If such non-resident person shall fail to appear pursuant thereto or to produce the books and
papers required thereby to be produced, or shall refuse to submit to examination or to answer
any proper question, the proof of such failure or refusal shall constitute prima facie evidence
that the offer or sale of a franchise by such non-resident person constitutes a fraudulent practice
and may in the discretion of the court be treated as a sufficient basis for a permanent injunction
against the continuance of such fraudulent practice.

4. In any action brought by the department as provided in this article, the court at any stage of
the proceedings may appoint a receiver of any and all property derived by the defendant or
defendants or any of them by means of any such unlawful or fraudulent practice, including also
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all property with which such property has been commingled if such property cannot be identified
in kind because of such commingling, together with any or all books of account and papers
relating to the same. The judgment entered in such action may provide that such receiver shall
take title to any or all such property and books of account and papers relating to the same and
liquidate such property or any part thereof for the benefit of all persons intervening in the said
action and establishing an interest in such property. The judgment may also provide that all
such property, the title to or interest in which has not been established in such action by
intervenors or otherwise by due process to be in a person or persons other than defendant or
defendants, shall be returned to the defendant or defendants as their interest may appear. Such
receiver shall be subject to all the duties of receivers in civil actions as far as practicable except
that such provisions relating to commissions or compensation of receivers shall not be
applicable to receivers appointed pursuant to this section, but such commissions or
compensations shall be fixed by the court in any amount which it may determine to be just and
equitable. In any action brought by the department as provided in this article the court may grant
such other and further relief as may be proper.

5. Whenever the department has determined to commence an action under this article, it may
present to any justice of the supreme court, before beginning such action, an application in
writing for an order directing the person or persons mentioned in the application to appear
before the justice of the supreme court or referee designated in such order and answer such
guestions as may be put to them or to any of them, or to produce such papers, documents and
books concerning the alleged unlawful or fraudulent practices to which the action which the
department has determined to bring relates, and it shall be the duty of the justice of the supreme
court to whom such application for the order is made to grant such application. The application
for such order may simply show upon information and belief that the testimony of such person
or persons is material and necessary. The provisions of the civil practice law and rules, relating
to an application for an order for the examination of witnesses before the commencement of an
action and the method of proceeding on such examination, shall not apply except as herein
prescribed. The order shall be granted by the justice of the supreme court to whom the
application has been made with such preliminary injunction or stay as may appear to such
justice to be proper and expedient and shall specify the time when and place where the
witnesses are required to appear. The justice or referee may adjourn such examination from
time to time and witnesses must attend accordingly. The testimony of each witness must be
subscribed by him and must be filed in the office of the clerk of the county in which such order
for examination is filed.

6. The order for such examination must be signed by the justice making it, and service of a
copy thereof with an endorsement by the department to the effect that the person named therein
is required to appear and be examined at the time and place before the justice and referee
specified in such endorsement, shall be sufficient notice for the attendance of witnesses. Such
endorsement may contain a clause requiring such person to produce at such examination all
books, papers and documents in his possession or under his control relating to the subject of
such examination. The order shall be served upon the person named in suchthe endorsement
aferesaid by delivering to and leaving with it or him a certified copy thereof, endorsed as above
provided, subject to the payment of witness fees and mileage as and when provided to be paid
by paragraph (b) of subdivision four of section six hundred eighty-eight of this article in
connection with attendance pursuant to subpoenas authorized to be issued under suchsaid
section. Service of such an order may also be served under section six hundred eighty-six of
this article in cases falling thereunder.
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7. The referee appointed as provided in this article possesses all the powers and is subject to
all the duties of a referee appointed in a civil action, so far as practicable, and may punish for
contempt a witness duly served with the papers as prescribed in this article for non-attendance
or refusal to be sworn or to testify or to produce books, papers and documents according to the
direction of suchthe endorsement aferesaid in the same manner and to the same extent as a
referee to hear, try and determine an issue of fact or law.

8. Any person against whom a permanent injunction has been granted under the provisions
of this article may apply to the supreme court at any time upon at least sixty days notice to the
department for an order dissolving such injunction or modifying the same upon such terms and
conditions as the court deems necessary or desirable. Such application for dissolution or
modification of such injunction shall contain a recitation of the facts and circumstances which
caused the granting of the injunction; the occupation and employment of the person making the
application and his financial remuneration therefrom since the time the injunction was granted;
his net worth at the time of the application and the source thereof; together with any other facts
bearing upon the reasonableness of the application and the character of the applicant as may
enable the court to issue an order that will properly dispose of such application in the interest of
justice. A copy of such application together with copies of any other papers in support thereof
shall be served upon the department at least sixty days prior to the return date thereof. In
addition thereto the applicant shall file with the court a good and sufficient surety bond in the
sum of one thousand dollars guaranteeing that he will pay all costs and expenses of an
investigation by the department of such applicant and the statements and claims alleged in the
application together with any further investigation which the department may deem necessary or
desirable to determine whether it should consent to the application, oppose the same, or make
such other recommendations to the court as in its opinion are desirable to be included in any
modification of such injunction. Should it appear in the course of such investigation by the
department that said sum is not sufficient, the department may apply to the court by usual notice
of motion or order to show cause for an increase in the amount of security or further surety bond
necessary to fully pay all of the costs of the investigation and the court may require such further
bond as the situation requires to fully pay the costs and expenses of the investigation. Upon the
completion of such investigation, the department may file an answer to such application setting
forth such facts as are pertinent to the determination by the court of the matter before it and
whether said injunction should be dissolved, modified or continued in whole or in part and what
conditions, if any, shall be attached to any dissolution or modification of said injunction. After a
hearing upon such application and after any further investigation, proof or testimony which the
court may desire has been offered, or at any adjourned dates thereof, the court may make a
final order dissolving the permanent injunction or modifying the same upon such terms and
conditions as in its opinion are just and desirable, or in its discretion may deny the application.
Such order shall contain a direction that the applicant pay to the department the costs and
expenses of the investigation in connection with the proceeding, and any judgment entered
thereon may be enforced directly against the surety on the bond. The court shall grant no
temporary or other relief from the injunction in force pending a final determination of such
application. No application under this subdivision shall be entertained:

(a) in any case where the applicant has been convicted of a felony or a crime that would be a
felony if committed in the state of New York since the issuance of the injunction, nor

(b) in any case where the injunction was granted incident to a felony, or the applicant has

been convicted at any time of any felony involving franchises which are the subject matter of
this article. Nor shall anything contained in this subdivision be construed to deny to or interfere
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with the power of the department to bring any other action or proceeding, civil or criminal,
against the applicant at any time.

9. The provisions of the civil practice law and rules shall apply to all actions brought under
this article except as herein otherwise provided.

Sec. 690. Violations and Penalties

Any person who knowingly violates any of the provisions of this article or any rule or
regulation issued thereunder shall be guilty of a class A misdemeanor punishable by a fine of
not more than one thousand dollars, or imprisonment for not more than one year, or both.

Sec. 691. Civil Remedies

1. A person who offers or sells a franchise in violation of section six hundred eighty-three, six
hundred eighty-four or six hundred eighty-seven of this article is liable to the person purchasing
the franchise fer—damages—and—ifsuch—vielation—is—williuland—material; for rescission, with
interest at-six-percentperyear from the date of purchase at an annual interest rate set forth in
or_determined in accordance with rules or regulations promulgated by the department, and if
such violation is willful and material, for damages, in each instance along with and reasonable
attorney fees and court costs.

2. A person may not file or maintain suit under this section if the franchisee or such person
received a written offer before suit, and at a time when he owned the franchise, to refund the
consideration paid together with interest at an annual rate set forth in or determined in
accordance with rules or requlations promulgated by the department-six-percent-peryear from
the date of payment, less the amount of income earned by the franchisee from the franchise,
conditioned only upon tender by the person of all items received by him for the consideration
and not sold, and failed to accept the offer within thirty days of its receipt, provided that the
offering documents are submitted to the department for approval at least ten business days
prior to submission to the franchisee. The rescission offer shall recite the provisions of this
section. If the franchise involves a substantial building or substantial equipment or fixtures and a
significant period of time has elapsed since the sale of the franchise to the franchisee, the
department in approving a rescission offer may approve an equitable offer recognizing
depreciation, amortization, and other factors which bear upon the value of the franchise being
returned to the franchisor. Nothing in this subdivision shall prohibit settlement of any dispute
arising under or involving claims based on this chapter, with or without approval of the
department.

3. A person who directly or indirectly controls a person liable under this article, a partner in a
firm so liable, a principal executive officer or director of a corporation so liable, a person
occupying a similar status or performing similar functions, and an employee of a person so
liable, who materially aids in the act of transaction constituting the violation, is also liable jointly
and severally with and to the same extent as the controlled person, partnership, corporation or
employer. It shall be a defense to any action based upon such liability that the defendant did not
know or could not have known by the exercise of due diligence the facts upon which the action
is predicated.

4. An action shall not be maintained to enforce a liability created under this section unless
brought before the expiration of three years after the act or transaction constituting the violation.
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5. Except as explicitly provided in this article, civil liability in favor of any private party shall not
arise against a person by implication from or as a result of the violation of a provision of this
article or a rule, regulation or order hereunder. Nothing in this article shall limit a liability which
may exist by virtue of any other statute or under common law if this article were not in effect.

Sec. 692. Enforcement by Attorney General

1. The department may prosecute every person charged with a criminal offense in violation of
this article and regulations issued thereunder. In all such proceedings, the department may
appear before any court of record or any grand jury and perform all the duties in respect of such
actions or proceedings which the district attorney would otherwise be authorized or required to
exercise or perform; or the department may in its discretion transmit evidence, proof and
information as to such offense to the district attorney of the county or counties in which the
alleged violation has occurred, and every district attorney to whom such evidence, proof and
information is so transmitted may proceed to investigate and prosecute any person charged with
such violation. In any such proceeding wherein the department has appeared, the district
attorney shall only exercise such powers and perform such duties as are required of him by the
department.

2. Upon a showing by the department that a fraudulent practice as defined by this article has
occurred, the department may include in an action under this article an application to direct
restitution of any moneys or property obtained directly or indirectly by any such fraudulent
practice.

Sec. 693. Immunity

Upon any investigation or proceeding before the department, or in any criminal proceeding
before any court or grand jury, pursuant to or for a violation of any provision of this article, the
department or the court or grand jury may confer immunity in accordance with the applicable
provisions of the criminal procedure law.

Sec. 694. Administration

2- The department may from time to time make, amend, and rescind such rules, forms and
regulations as are necessary to carry out the provisions of this article, including rules and forms
governing applications and reports, and defining any terms, whether or nor used in this article,
insofar as the definitions are not inconsistent with the provisions of this article.
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Sec. 695. Separability Clause; Construction

1. If any part or provision of this article or the application thereof to any person or
circumstances be adjudged invalid by any court of competent jurisdiction, such judgment shall
be confined in its operation to the part, provision or application directly involved in the
controversy in which such judgment shall have been rendered and shall not affect or impair the
validity of the remainder of this article or the application thereof to other persons or
circumstances and the legislature hereby declares that it would have enacted this article or the
remainder thereof had the invalidity of such provision or application thereof been apparent.

2. This article shall be liberally construed to effect the purposes thereof.
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